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There is another point that illuminates Hal’s lecture in 2008:  a real appreciation 
of literature in general and poetry in particular.  His lecture recites, or refers to 
Lord Wavell’s anthology “Other Men’s Flowers”, and to Shakespeare, Dickens, 
Thackeray, Mayfield, Henley, Cervantes and Jean-Dominique Bauby.  Among 
other things, his lecture quoted the first verse of Henley’s Invictus: 
 

Out of the night that covers me,  
Black as the pith from pole to pole, 
I thank whatever Gods may be 
For my unconquerable soul. 

 
His taste for poetry is hidden in the title of tonight’s lecture.  When I agreed to 
speak tonight, I was told that my theme was to be The Bludgeoning Of Chance. 
That phrase comes from the second verse of Invictus: 
 

In the fell clutch of circumstance 
I have not winced nor cried aloud. 
Under the bludgeoning of chance 
My head is bloody, but unbowed.  … 

 
“The bludgeoning of chance” is an idea rich with possibilities. 
 
Chance has paid a major role in my stumbling from an uncertain Year 12 
student to be here tonight speaking in honour of one of the greats of the 
Australian legal profession. 
 
At the end of Year 12, I did well enough to surprise myself and everyone else, 
but I had no idea what to do with my future.  Back then, when standards were 
lower than they are now, I was accepted into four or five different courses at 
both Monash University and Melbourne University.  Those were the days when 
Victoria had only two universities.   
 
I chose to do law at Monash University rather than law at Melbourne, or 
engineering or architecture or arts, for the unsophisticated reason that a former 
boyfriend of my sister was doing law at
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The Commonwealth fought the case very hard.  During the running of the case, 
Mr Howard announced the formation of the so-called Pacific Solution.  The 
Judge reserved his decision on the afternoon of the 5th September and delivered 
judgment at 2.15 in the afternoon (Melbourne time) on the 11th September, 
2001.  It was not good timing.  Some hours later, the attack on America 
happened.  Some people said it changed the world.  I disagree, but it certainly 
changed the appearance of many things.   
 
Suddenly, there were no terrorists, just Muslim terrorists.  Suddenly, there were 
no boat people, only Muslim boat people.  Suddenly, boat people were not 
frightened refugees but “illegals” and “queue jumpers”.   
 
By virtue of doing the Tampa case, I learnt quite a lot about Australia’s refugee 
law and policies.  I knew enough about economics from my University days to 
know that when the price falls to zero, the elasticity of demand goes vertical.  
So it was that I found myself doing a substantial number of pro bono refugee 
cases.  And that is when I began to s
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After about 15 or 18 months in detention, he fell into hopelessness and despair.  
It is typical for asylum seekers in Australia’s detention system to lose hope after 
about 15 or 18 months.  When Mr H fell into hopelessness, he started self-
harming.  Whenever he could find a bit of broken glass or a bit of razor wire, he 
would cut himself.  When he cut himself, the Immigration Department did two 
things:  they gave him Panadol (which seems to be the universal treatment in 
immigration detention) and they put him in solitary confinement – in a small 
cell.  This did not help him.  After a couple of weeks in solitary confinement, he 
would come out even more desperate than when he went in.  He would then 
harm himself again and the Department would give him Panadol and solitary 
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On a Sunday night in May of 2002, while her mother and father and young 
sister were up in the mess hall having their evening meal, this little girl alone in 
their cell in Maribyrnong Detention Centre took a bedsheet and hanged herself.  
But she was only little and didn’t know how to tie the knot properly, so she was 
still strangling when the family came b
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In my naivety, I thought that, if the rest of Australia knew the things that I had 
learned, the Government’s refugee policy would not long survive.  I started 
accepting invitations to speak about refugee matters.  Only those here tonight 
who are practising lawyers will understand what a difficult decision that is.  For 
members of the profession generally, and members of the Bar in particular, 
speaking publicly is not quite the done thing.  I was deeply conscious of this as, 
one by one, professional colleagues and people I had thought were friends 
turned their backs on me.  On this occasion however, chance played a surprising 
role.  Kate and I were at a very glamorous social function one night when the 
wife of a very senior and highly respected professional colleague sidled up to 
me and said, somewhat archly, “Do you think it appropriate that a member of 
the Bar should speak publicly about these matters?”  With more wit than 
preparation I replied “Do you think it appropriate to know about these matters 
and remain silent?” 
 
The conversation ended there.  And I gather she has no retort, because she 
hasn’t spoken to me since.  And it resolved my anxiety about speaking publicly 
about “these matters”. 
 
As time went on, our mistreatment of asylum seekers got worse and worse.  
There was Amin’s case.  Amin and his eight year old daughter were in detention 
at Baxter.  Baxter was a high-tech high security prison designed and purpose-
built by the Howard Government for detaining refugees.  Amin and his daughter 
were in their cell in Baxter one day when five guards entered the room and 
ordered Amin to strip.  They thought he had a cigarette lighter.  In Muslim 
culture, it is deeply shameful for a man to be naked in front of other people, but 
in any event his eight year old daughter was in the room so he refused to take 
his clothes off.   
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The guards roughed him up a bit and handcuffed him and took him to the 
management unit.  The management unit at Baxter was a series of 13 solitary 
confinement cells.  Each cell measured approximately 2½ metres square;  the 
walls and floor are bare concrete.  There are no furnishings in the cells except 
for a mattress on the floor.  The occupant of the cell has no company for 23½ 
hours out of every 24 but no privacy either: because each cell is video-
monitored 24 hours a day and for that purpose the lights are left on 24 hours a 
day.  The occupant of each cell had nothing to read, nothing to write with, no 
television, no radio, no form of distraction of any sort.  For Amin, the only 
break in his regime of solitary confinement was a 30 minute visit from his 
daughter each day.  One day, when he had been in solitary confinement for a 
couple of weeks, his daughter did not come for her visit.  Amin complained, and 
was assured that she had been taken into Port Augusta shopping and would be 
there the next day.  But the next day came and went, and his daughter did not 
visit.  The manager of the centre, an employee of the Department of 
Immigration, then explained to him that his daughter was now back in Tehran 
and if he wished to see her again he should abandon his claim for protection and 
return to Iran voluntarily.  But first, Amin thought the man was playing a 
practical joke but when he was persuaded that it was true he had what amounted 
to a complete nervous collapse.  He remained in solitary confinement for 
another six or eight weeks.   
 
When the case went to court, the Department’s argument was that the Judge had 
no power to tell them how they should treat people held in Immigration 
Detention.  The Judge disagreed.  The Department appealed, apparently wanting 
to persuade three judges of the Full Federal Court to say that the Department 
was at liberty to treat people in Immigration Detention in any way it wanted.  
The appeal was dismissed. 
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By 2008 the boats had virtually stopped arriving.  In July 2008, the first Rudd 
Government introduced a number of reforms to the Migration Act which 
satisfied about 90% of the concerns of refugee advocates.  A while later 
however chance played another wild card:  Tony Abbott became leader of the 
Opposition by one vote.  As soon as he became leader of the Opposition he 
began complaining publicly and loudly about boat people.  Mr Rudd responded 
by mounting a ferocious attack on people smugglers.  It seems that in the heat of 
the moment he had forgotten that his moral hero – Dietrich Bonnhoeffer – had 
been a people smuggler, albeit a benevolent one.  He had forgotten, it seems, 
that Oskar Schindler was a people smuggler and that Gustav Schroeder, the 
Captain of the St Louis, were both people smugglers.   
 
When Julia Gillard became Australia’s first female Prime Minister, she ran a 
very ambivalent line about boat people.  While expressing some concern for the 
circumstances which led them to flee, she said that she understood why 
Australians were concerned about boat people arriving in Australia.  The 
asylum seeker debate went off on a new tack at about that time.   
 
The low-point of the debate was seen in the campaign that preceded the Federal 
election of September 2013.  That election campaign, for the first time in 
Australia’s political history, saw both major parties try to outbid each other in 
their promises of cruelty to boat people.   
 
Tony Abbott won the election and made good of his promise to mistreat boat 
people.  We now have the harshest imaginable policies in relation to boat people 
and arguably the harshest treatment of boat people of any country which has 
signed the Refugees’ Convention. 
 
In broad outline it goes like this.   
 
When boat people arrive at Christmas Island, they have typically spent eight or 
10 days on a rickety boat.  They have typically come from landlocked countries 
and have typically never spent time on the ocean.  Typically, they have had not 
enough to eat and not enough to drink.  Typically, they have had no opportunity 
to wash or to change their clothes.  Typically, they arrive distressed, frightened 
and wearing clothes caked in their own excrement.   



12��

��

They are not allowed to shower or to change their clothes before they are 
interviewed by a member of the Immigration Department.  It is difficult to think 
of any decent justification for subjecting them to that humiliation.   
 
When they arrive, any medical appliances they have will be confiscated and not 
returned:  spectacles, hearing aids, false teeth, prosthetic limbs, are all 
confiscated.  If they have any medications with them, those medications are 
confiscated and not returned.  According to doctors on Christmas Island, one 
person has a fulltime job of sitting in front of a bin popping pills out of blister 
packs for later destruction.   
 
If they have any medical documentation with them, it is confiscated and not 
returned.  The result of all of this is that people with chronic health problems 
find themselves denied any effective treatment.  The results can be very 
distressing.  For example:  a doctor who worked on Christmas Island told me of 
a woman who had been detained there for some weeks and who was generally 
regarded as psychotic.  Her behaviour was highly erratic for reasons that no-one 
understood.  The consultation with this woman was very difficult because, 
although the doctor and the patient were sitting across a table from each other, 
the interpreter joined them by telephone from Sydney.  Eventually, the doctor 
worked out that the problem was that the woman was incontinent of urine.  She 
could not leave her cabin without urine running down her leg.  It was driving 
her mad.  When the doctor worked out that this was the cause of the problem, 
she asked the Department to provide incontinence pads.  The Department’s 
initial response was “we don’t do those”.  The doctor insisted.  The Department 
relented and provided four incontinence pads per day:  not enough, so that the 
woman needs to queue for more but the incontinence pads made a profound 
difference to her mood and behaviour.   
 
In February 2014 Reza Barati was killed on Manus Island.  Initially, Australia 
said that he had escaped from the detention centre and was killed outside the 
detention centre.  Soon it became clear that he was killed inside the detention 
centre.  It took nearly five months before anyone was charged with the murder 
of Reza Barati.  Nobody has yet been brought to court. 
 
Just a couple of weeks after Reza Barati was killed, I received a sworn 
statement from an eyewitness.  The statement included the following:   
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“J … is a local who worked for the Salvation Army.  …  He was holding 
a large wooden stick.  It was about a metre and a half long … it had two 
nails in the wood.  The nails were sticking out … 
When Reza came up the stairs, J … was at the top of the stairs waiting for 
him.  J … said ‘fuck you motherfucker’ J … then swung back behind his 
shoulder with the stick and took a big swing at Reza, hitting him on top of 
the head. 
J … screamed again at Reza and hit him again on the head.  Reza then 
fell on the floor … 
I could see a lot of blood coming out of his head, on his forehead, running 
down his face.  His blood is still there on the ground.  He was still alive at 
this stage. 
About 10 or 15 guards from G4S came up the stairs.  Two of them were 
Australians.  The rest were PNG locals.  I know who they are.  I can 
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Australia’s system of mandatory detention has been trenchantly criticized by 
Amnesty International and UNHCR.  In late 2013, UNCHR delivered a report 
on conditions in the Regional Processing Centre (RPC) on Manus Island, 
saying:  
 

“UNHCR was deeply troubled to observe that the current policies, 
operational approaches and harsh physical conditions at the RPC do not 
comply with international standards...” 

 
It also reported on conditions in Nauru and said: 
 

“...Assessed as a whole, UNHCR is of the view that the transfer of 
asylum-seekers to what are currently harsh and unsatisfactory temporary 
facilities, within a closed detention setting, and in the absence of a fully 
functional legal framework and adequately capacitated system to assess 
refugee claims, do not currently meet 
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One of the most distressing things about the present situation is that it is based 
on a series of lies.  When politicians called boat people “illegals” and “queue 
jumpers” they are not telling the truth.  When politicians say that they are 
concerned about people drowning in their attempt to reach safety, they are not 
telling the truth.  Australia has recently reintroduced temporary protection visas.  
Temporary protection visas not only offer only three years’ protection, they 
deny the prospect of family reunion.  That has one obvious practical 
consequence:  families who wish to rejoin the husband or father who is living in 
Australia on a temporary protection visa are not allowed to come to Australia by 
any orthodox means, so the only way in which the family can be reunited is by 
the women and children using the services of a people smuggler.  Temporary 
protection visas are a positive incentive for people to use people smugglers.  
Quite apart from that, there is something indecent about the idea that in order to 
prevent people from drowning in their attempt to reach safety you punish the 
ones who don’t drown.  That is precisely what this country is doing right now.   
 
Like most of you, I am aware that Donald Horne was speaking ironically when 
he wrote of Australia as “the lucky country”.  But in most important ways, 
compared with the boat people who try to reach safety in Australia, we are 
indeed lucky.  Over the past 15 years, 94% of boat people have been assessed, 
by us, as refugees genuinely fleeing the fear of persecution.  In Australia, most 
members of the community never have to fear persecution;  never have to fear 
for the late night knock on the door;  never have to fear for their human rights.   
 
But it is all because of the play of chance.  Imagine for a moment that you are a 
Hazara from Afghanistan.  You have fled your country and you have come 
down the northwest corridor through Malaysia and Indonesia.  You can travel 
through both of those countries because they give you a one month visa on 
arrival.  While you are in Indonesia you can go to the UNHCR office in Jakarta 
and apply for refugee status.  If you are a Hazara from Afghanistan, you will 
almost certainly be assessed as a refugee.  But when your one month visa 
expires, you have to hide because if you are found by the police, they will jail 
you.  You cannot work because if you work you will be found and then you will 
be jailed.  You cannot send your children to school because if you do you will 
be found and then you will be jailed.  If the UNHCR has assessed you as a 
refugee, you can wait patiently in the shadows until some country offers to 
resettle you.  That may take 20 or 30 years.   
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Now, for just one minute, imagine that you have been bludgeoned by chance 
into that position: you are that person.  Will you wait in the shadows for 20 or 
30 years or will you take your courage in both hands and get on a boat?  I have 
never met an Australian who would not get on the boat.  It’s a very strange 
thing that we criticize, revile and punish those who do precisely what we would 
do if chance had bludgeoned us into their position. 
 
We know how chance has bludgeoned people who flee for safety.  Chance 
never did them any favours: can’t we? 
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The world in which we live has changed mightily, and I  applaud those 

who use the new techniques of science to identify and solve or 

ameliorate problems that have taken a serious, even deadly form.  But 

tonight I will revert to anecdote and rhetoric to tell of my youthful 

wrestling with such issues, and my early life in the law that did much to  

shape not only my career but the vision of the law school that these 

lectures are intended to commemorate.   

It is 66 years since I entered law school, found a job in the State Crown 

Solicitor’s Office, and began a life in the law.  I became a lawyer by 

accident.  Growing up as a lower middle class boy in the Great 

Depression, law was not within my horizons.  I owed two things  to the 

widowed mother who saw me through Sydney Boys High School  by 

wor king long hours as a dressmaker.  One was to obtain a ‘safe’ job.   

The other was to ‘improve’ myself  by further study.  The pursuit of 

these objects landed me in the NSW Public Service attending the only 

university in the state 
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birthright for a mess of pottage; what have you said to show that I can reach my 

own spiritual possibilities through a door such as this?  How can the laborious 

study of a dry and technical system, the greedy watch for clients and the 

practice of shopkeepers’ arts, the mannerless conflicts over often sordid 

interests, make out a life?  Gentlemen, I admit at once that these questions are 

not futile, that they may prove unanswerable, that they have often seemed to me 

unanswerable.  Yet I believe there is an answer...I say – and I say no longer 

with any doubt – that a man may live greatly in the law as elsewhere; that there 

as well as elsewhere his thought may find its unity in an infinite perspective; 

that there as well as elsewhere he may wreak himself upon life, may drink the 

bitter cup of heroism, may wear his heart out after the unattainable.... 

Although he emphasised the role of scholar, which is not for all of us, 

the inspiration was irresistible.  H e went on: 

Thus only can you enjoy the secret, isolated joy of the thinker, who knows that, 

a hundred years after he is dead and forgotten, men who never heard of him will 

be moving to the measure of his thought - the subtle rapture of a postponed 

power, which the world knows not because it has no external trappings, but 

which to his prophetic vision is more real than that which commands an army.  

And if this joy should not be yours, still it is only thus that you can know that 

you have done what it lay in you to do, can say that you have lived and be ready 

for the end. 

An American wag has translated these last words into the proposition 

that that "those of us to whom it is not given to ‘live greatly in the law’ 

are surely called upon to fail in the attempt."   Perhaps that was how I felt 

– but it was enough.  Life in the law was what you made it , not what 

some miserable lecturer in Legal Ethics reduced it to.  It was not about 

achieving eminence or wealth but realising oneself.  It was the antithesis 

of the life Leonardo da Vinci decr ied as leaving behind nothing but full 

privies, an image that haunted my darker moments.   
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Today I can detect in Holmes’s language the voice of the veteran of the 

Civil War, speaking to restless young men who had never known the 

challenge and adventure of any similar experience.  I could identify with 

them because medical rejection from military service had excluded me 

from  the wartime experience of most of my peers, many of whom might 

have reacted to Holmes by saying they had had more than their fill of 

wreaking themselves upon life and drinking the bitter cup of heroism.   

Holmes offered neither argument nor authority, apart from his own.  It 

was pure inspiration.  He claimed no magic for a career in law, only the 

negative vir tue that it did not prevent the good life: that you “ can live 

greatly in the law  as well as elsewhere”.  It was up to you. He made no 

moral claim for a life in the law ; I was to discover that he was the 

protagonist of the bad man’s theory of the law, and supported eugenics 

and capital punishment.   Although his affirmation  of the power of the 

human spirit  to survive a life in the law buttressed me against despair, 

he did not draw me away from my existing  values.  When Holmes said ‘ 

I think "Whatsoever thy hand findeth to do, do it with thy might" infinitely 

more important than the vain attempt to love one's neighbour as one's self’, for 

me he posed a false choice. 

Between the ages of two and nine I was largely brought up by my 

mother’s parents, who taught me to read and write and share the 

homely values that had brought them through the life of pioneer dairy 

farmers on the North Coast.   My grandmother communicated to me her 

love of nature, often expressed in poetry, and her love of the Jesus of the 

Gospels. As a small child myself I was captivated by the man who 

welcomed little children; stood up for the poor, the meek and the 

peacemakers; admired the lilies of the field above Solomon in all his 

glory;  showed his suspicion of the corrupting effect of wealth b y 

likening the rich man trying to enter the good life to the camel passing 

through the eye of the needle; silenced the self-appointed custodians of 

other people’s morals by inviting the one without sin to cast the first 
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stone;  and provided a simple basis for morality and sociality: do unto 

others as you would they do unto you .  

Happily my grandmother did not suffer  the besetting vice of the 

religious - self-righteousness:  she often quoted Burns plea for ‘the gift to 

see ourselves as others see us’.  Her message was simply about making 

the most of life on earth.  Those who made the pursuit of riches the 

purpose of life would find that they did not bring content and happiness 

in the here and now.  

Everyone seemed to share this view. While few of us managed to live up 

to it, we saw that as our own shortcoming .  The relatively wealthy 

seemed more embarrassed by their wealth than boastful of it; those who 

acted otherwise were seen as having been corrupted by it.    You were 

judged not by what you had but by what you were and how you t reated 

your fellows .  

As my world expanded, I found these basic assumptions were shared by 

Christians, Jews, Muslims, Hindus, Buddhists, Aboriginals,  Melanesians, 

or those who like myself found  no foothold in divine revelation or 

human doctrine , and did their best we could with the critical powers 

with which they were  endowed and the experience and shared wisdom 

that life brought.  I don’ t remember a religion or philosophy that taught 

that the chief end of man was the pursuit of wealth , and I still feel 

shocked by the legitimacy that this vie w has acquired in recent times.   

This outlook  was supported by the other great influence in my youth, an 

atheistic uncle, the only one of four uncles to survive the Great War.  

Brought up in the sheltered world of strictly Methodist dairy farmers, he 

found himself as a very young man in the trenches in France, often 

dependent on men he had once looked down on.  He returned a 

champion of the common man, contemptuous of those who thought 
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themselves superior , and impatient with rank, pretence or what he 

called ‘humbug ’. 

I grew  up wi th a love of nature and books, 
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will soon st art to discover these things.  Whether I liked it or not, by my 

23rd birthday I was a lawyer.  But could this make a life?  

My legal career, having begun by accident, continued by a series of 

accidents.  On the few occasions I have had a plan for my future, even a 

plan to abandon the law, it has foundered on  some unexpected 

opportunity I could not resist.   I sometimes say that my career has been 

built on my inability to say no when invited to do something I was not 

qualified to do.    

My first job after gra duation was a ‘brains trust’ position advising  the 

senior partner in one of Sydney’s largest and most powerful firms, a 

position for which Professor Williams had nominated me before I 

showed my true colours.  It carried a promise of a career in the firm or  a 

good start at the Bar after a year in the job. I was a young man who liked 

to murmur John Masefield’s Consecration, in which he warned his 

readers that he would sing  ‘not of the princes and prelates with 

periwigged charioteers/ Riding triumphantly laur elled to lap the fat of 

the years’, or of ‘the portly presence of potentates goodly in girth’, but 

rather of ‘the scorned-the rejected- the men hemmed in with the spears’, 

‘the slave with the sack on his shoulders pricked on with the goad/ The 

man with too  weighty a burden, too weary a load’.    I found myself 

serving the princes and prelates and potentates of business and 

industry, who not i nfrequently seemed to ask what was the least they 

were obliged to do  for the man with too weary a l oad, or the 

government trying to improve his lot.  It was a legitimate question that I 

could answer to their satisfaction.  But Holmes 
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representatives of some of the most powerful commercial and ind ustrial 

interests, finding that more often than not they were ready  to be fair to 

the man with too weary a load; some even shared my taste for 

Masefield.   

My frustration was greater  because 1946 was a time of hope and 

optimism before the chill of the Cold War.  The troops were home; post-

war reconstruction was under way ; the five freedoms of the Atlantic 

Charter were revered; Germany and Japan were being rebuilt as 

democracies; decolonisation was in the air .   

One day the phone rang, and Colonel John Kerr introduced himself as  

Principal of ASOPA, the newly founded Australian School of Pacific 

Administration, which would train staff for  the civil administration of 

Papua and New Guinea, particularly Patrol Officers and District Officers 

who would be administrators and magistrates.   

The charismatic colonel painted an inspiring picture of the part ASOPA 

would play, through teaching , research and policy influence, in the 

decolonisation of New Guinea.     I accepted a tutorship, giving no 

thought to the fact that I was sacrificing my powerful employer ’s 

promise to give me a good start at the Bar at the end of the year.  The 

five years I spent at ASOPA, mostly as Senior Lecturer in Law, were 

rewarding in many ways , but I will speak of only one formative 

experience.  

 I was attracted to Anthropology, which seemed to offer more scope 

than law for understanding and getting close to New Guineans and 

helping to improve their lot.   T he senior anthropologist at ASOPA, Ian 

Hogbin, devised a plan for me to switch to Anthr opology by  

undertaking a doctorate  based on a field study of what was then called 

Primitive Law.  I n 1947 I found myself in the village of Kawaliap, among 

the Usiai in the middle o f Manus, three days walk from the nearest 

European.  No one spoke English, but having studied Melanesian Pidgin 

burnside
Highlight



burnside
Highlight



13 
 

The Usiai were never admitted to the secrets of wealth and power .   

They knew there must be a key, but it was hidden , and every time they 

thought they found it they were disappo inted.  Perhaps the key was 

Pidgin, but learning  it changed nothing.  Nor did working on the 

plantations, going to school, or converting to Christianity.  They knew 

that it was not the colour of their skin s, because, although they were not 

allowed inside t he American naval base, they could see from afar that 

Black Americans shared its fabulous wealth.  If only the white man had 

shared the key, today we would be able to sit down as brothers and eat 

at one table. 

That night changed my relationship with Kawali ap.  For the first time in 

my life I felt the warmth of acceptance  into  a small community.  But it 

was no longer possible to play the detached academic studying these 

people.  I could not remain a hider of the key.  How could I  find a way 

to help these people gain access 
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bargained it down to ten.   In upholding o ur case the arbitrator said he 

had been much assisted by my evidence.   

Almost exactly ten years later I attended a celebration of New Guinea’s 

independence in Sydney, hosted by Prime Minister Michael Somare and 

Minister for Education, Ebia Olewale.  I won dered how I would be 

received, for both had been among the angry young witnesses I had 

cross-examined.   Guests were assembled on a large open floor; the lift 

door opened and out stepped Somare and Olewale.  They surveyed the 

crowd and walked directly to m e.  With a puckish grin Somare sought 

my sympathy on the problems of balancing a budget when public 

servants wanted higher pay.  It was for me one of many lessons that 

conflict is often not between good and bad, but between competing 

goods , in this case racial equality and the viability of an independent 

state.   Much legal work is resolving  conflicting claims, each of which 

has some legitimacy.   When I left the Bar I had completed without 

shame the trifecta of opposing equal pay for New Gui neans, equal pay 

for Aboriginals, and equal pay for women . 

Four years after independence the Supreme Court sentenced the 
Minister for  Justice to eight months gaol for contempt, Somare released 
her, and the Supreme Court judges (all expatriates) resigned.  The 
Opposition  accused Somare of wrecking the system; no reputable lawyer 
would accept appointment as a judge in New Guinea again.  He asked 
me to be Chief Justice, no doubt calculating that if an Australian 
Supreme Court judge was willing to accept office, the crisis w ould be 
over.  New Guinea still tugged my heartstrings, and I was sympathetic 
because I felt the judges may have a over-reacted, but in any event 
Somare had been taught his lesson, and the important thing was to get 
the legal system back on the rails.  However for personal reasons, the 
last thing I wanted was to be away from Sydney in the next few years . 
 
 I agreed to go to New Guinea at the end of the year and stay twelve 
months, calculating that with a grateful government supporting  me I 
would be able in a year to do a lot to rebuild the Court and develop  the 
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profession.  My appointment was ann ounced, I found some immediate 
appointees, and the crisis passed.   However before I took up office 
Somare was defeated on a vote of confidence over other issues, and I 
had no wish to spend a year overcoming the suspicions of the new 
government.  I helped persuade a young indigenous lawyer to take the 
Chief Justiceship, where he performed admirably.  Both the Court and 
the legal profession developed, I understand, as institutions of integrity 
supporting the rule of law in a country where corruption and chaos have 
been rife.   Perhaps my little nudges  in developing an indigenous legal 
profession, supporting debate on New Guinea’s future, deflecting a 
major fiscal issue and assisting the Supreme Court over a constitutional 
crisis went some way to vindicating John Kerr’s prediction and 
Holmes’s affirmation, as well as redeeming my commitment  to Kompen 
and the Usiai.   
 
In persuading me to come to the Bar in 1951, when chambers were 

unavailable, John Kerr generously offered me a desk in his spacious 

room.  The close professional association that continued till he became a 

judge in 1966 shaped my career at the Bar.  Briefed by Jim McClelland, 

he was appearing for Laurie Short to wrest the Federated Ironworkers 

Union from Communist control .   I spent much of my early years at the 

Bar acting for  clients fighting thuggery, conspiracy and undemocratic 

manipulation of unions, and took part in developing a jurisprudence of 

union government that brought more effective rule of law to  institutions 

that I consider vital to a liberal democracy.   There was a political side, 

reflecting a bitter Cold War struggle between Communists and anti -

Communists .  I became entwined in the affairs of the Labor Party, and 

when the great split came in 1956 I vowed never again to join a political 

party.  I like to be a maverick, a word coined by  American cattlemen for  

the animal that bears nobody’s brand. 

Successful clients who had learnt to  rely on me were suddenly in charge 

of big unions, with all the bus iness of industrial regulation in Higgins ’s 

‘new province for law and order’, and turned to me for advice and 



17 
 

representation.  What started as a trade union practice soon broadened.   

I was the first to transcend  a fairly rigid division between employers’ 

and union barristers , acting not only for major unions, but  governments, 

employers like BHP, CSR and newspaper and television proprietors, and 

industry groups like meat exporters, stevedoring companie s and retail 

traders.  This made real for me the vaunted independence of the Bar.  I 

had no connections with employers ; they sought my services and there 

were plenty of others in the queue.   

A great value of independent lawyer s is that they can tell clients what 

they may not want to hear.   Clients often come to lawyers wrapped in 

their own self-righteousness, unable to recognise any merit in their 

opponent’s case.  The best  service of the lawyer is often not just to 

explain the law but to make 
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Burke’s humanity, reason and justice went along with working  on great 

social, political and economic issues.   One recurring theme in my 

practice was the conflict between workers seeking to retain purpose and 

sociality in their work  or defend treasured practices, and those who 

sought to override them  in the pursuit of maximum efficiency and 

profitability.  Ch arlie Chaplin long ago satirised this conflict in Modern 

Times, but I participated in its re-enactment as bulk -loading and 

containerisation took over the waterfront, computers too k over 

newspaper production, division of labour spread in the meat industry, 

and tradesmen resisted the unpicking of their trades.    Along with 

automation and the incipient information revolution went conflict 

between egalitarian ideals and claims of a new elite. 

I needed ways to switch off from  practice.  My refuge was as a small 

weekend farm, where I personally did the fencing and pasture 

improvement and managed cattle and horse breeding.  Each of my 

portrait painters, commissioned to paint the Dean of Law at UNSW and  

the Chancellor of the NSW Institute of Technology, decided tha t the real 

me was a Kangaroo Valley farmer. I took part in public deb ate, for 

example over Barwick’s amendments of the Crimes Act, against the 

campaign for a Royal Commission into the Professor Orr case and about 

the conviction and death sentence of the Aboriginal Max Stuart in South 

Australia.  
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My values did not change.  A comfortable income was a by-product of 

my practice, not its purpose.  When my services were in great demand I 

did not feel tempted to charge high fees.  I had a client who wanted me 

to charge more, but never one who thought my charges excessive.     

On two occasions I rejected opportunities to take up what would have 

been more lucrative work.   Jim McClelland was known as the 

‘kingmaker’ because of his power to make the fortunes of barristers from 

the vast pool of common law negligence claims available when our once 

struggling clients gained control of unions.  ‘N ello’ as it was 

affectionately known, was  immoderately  lucrative to barristers, because 

they received not only well -paid briefs for the largely formulaic work in 

drafting pre -trial do cuments, but a brief on hearing, carrying a fee for 

the preparation of the case and the first day’s hearing, paid even when 

the case was settled, as it usually was.     Jim was insistent that that I, 

who had done so much to help the clients win control of the unions, 

should participate . He would  allot me all the work from the great steel 

city of Wollongong; it did not matter that I was busy doing the 

industrial work for the unions –  indeed this was all the more reason why 

I should benefit.  I w ould have the fees from all the cases that were 

settled, and if I was not available when the odd one went to trial, 

another barrister would take the brief.   It was perfectly legal - the way 

the system worked: what did I have to  
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abandon my specialisation in industrial law he would brief me across 

the whole range of his diverse practice.   It would have given a young 

barrister great prestige, high income, and the kind of practice  that could 

lead to appellate judicial appointment.  The downside was greatly 

increased pressure and hours and the risk of becoming a slave to 

practice. 

I also declined two offers of appointment, one State one Federal.   That 

the drop in income was not the major  reason for refusal is shown by the 

fact that shortly afterwards I found irr esistible an offer to become 

foundation dean of law at UNSW at about half the judicial salary.   There  

was a limited right of private practice, but I did not expect to make 

much use of it, as I thought the Law School would be all absorbing.  It 

turned out to be not altogether all  absorbing, as I became involved in the 

establishment and running of the first Aboriginal Legal Service.  This cut 
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however worn the clichés, whether from the New Testament or 

Shakespeare or Humphrey Bogart, or Henley’s concluding lines: 

I am the master of my fate:                                                                       
I am the captain of my soul. 

In conclusion let me say to the students and young lawyers , ‘Don’t let 

the bastards get you down, and don’t  forget about climate change’, and 

to all of you , thank you for coming and listening . 

 

_______________________________ 
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